City of Guadalupe, CA

§ 8.70.040. Smoking restrictions in units of multiunit residences.

Smoking is prohibited in all units of a multiunit residence, including any associated
exclusive-use enclosed areas or unenclosed areas, such as a private balcony, porch, deck,
or patio.

(Ord. 2020-489 §2)

§ 8.70.080. Required and implied lease terms for all units in multiunit residences.

A.

Every lease or other rental agreement for the occupancy of a unit in a multiunit
residence, entered into, renewed, or continued month to month after the effective
date of the ordinance codified in this chapter, shall include the provisions set forth
in subsection B below on the earliest possible date allowable by law.

Every lease or other rental agreement for the occupancy of a unit in a multiunit
residence, entered into, renewed, or continued month to month after the effective
date of the ordinance codified in this chapter, shall be amended to include the
following provisions:

1. A clause providing that as of the effective date of the ordinance codified in this
chapter, it is a material breach of the agreement to knowingly or intentionally
allow, or engage in, smoking in the unit, including exclusive-use areas such as
balconies, porches, or patios.

2. A clause providing that it is a material breach of the agreement for tenant to
knowingly and intentionally allow, or engage in, smoking in any common area
of the multiunit residence other than a designated smoking area.

3. A clause providing that it is a material breach of the agreement for tenants to
violate any law regulating smoking while anywhere on the property, or to
knowingly and intentionally allow any other person subject to the control of
the tenant to engage in such behavior.

4. A clause expressly conveying third-party beneficiary status to all occupants of
the multiunit residence as to the smoking provisions of the lease or other rental
agreement.

Whether or not a landlord complies with subsections A and B above, the clauses
required by those subsections shall be implied and incorporated by law into every
agreement to which subsection A or B apply and shall become effective as of the
earliest possible date on which the landlord could have made the insertions pursuant
to subsections A or B.

A tenant who breaches, or knowingly and intentionally allows any other person
subject to the control of the tenant to breach, a smoking provision of a lease or other
rental agreement for the occupancy of a unit in a multiunit residence shall be liable
for the breach to:

1. The landlord; and
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2. Any occupant of the multiunit residence who is exposed to smoke or who
suffers damages as a result of the breach.

3. A landlord shall not be liable to any person for a tenant's breach of smoking
regulations if the landlord has fully complied with subsections A and B of this
section.

E. Failure to enforce any smoking provision required by this chapter shall not affect
the right to enforce such provision in the future, nor shall a waiver of any breach
constitute a waiver of any subsequent breach or a waiver of the provision itself.

(Ord. 2020-489 §2)

§ 8.70.090. Notice and signage requirements.

A. Every landlord and homeowner association shall deliver the following, on or before
the effective date of the ordinance, to each unit of a multiunit residence:

1. A written notice clearly stating:

a.  All units are designated nonsmoking units and smoking is illegal in a unit,
including any associated exclusive-use enclosed area or unenclosed area,
such as a private balcony, porch, deck, or patio, as of effective date of the
ordinance codified in this chapter; and

b. Smoking in all common areas except for specifically designated smoking
areas, is a violation of this chapter as of the effective date of the ordinance
codified in this chapter.

2. A copy of this chapter.

B. As of the effective date of the ordinance codified in this chapter, every landlord and
homeowner association shall provide prospective tenants with written notice clearly
stating that:

1.  Smoking is prohibited in units, including any associated exclusive-use
enclosed area or unenclosed area, such as, for example, a private balcony,
porch, deck, or patio, as of effective date of the ordinance codified in this
chapter; and

2. Smoking is prohibited in all common areas, except for specifically designated
smoking areas, as of effective date of the ordinance codified in this chapter.

C. As of the effective date of the ordinance codified in this chapter, every seller of a
unit in a multiunit residence shall provide prospective buyers with written notice
clearly stating that:

1.  Smoking is prohibited in units, including any associated exclusive-use
enclosed area or unenclosed area, such as, for example, a private balcony,
porch, deck, or patio, as of effective date of the ordinance codified in this
chapter; and
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2. Smoking is prohibited in all common areas, except for specifically designated
smoking areas, as of effective date of the ordinance codified in this chapter.

D. The person or persons with legal control over common areas shall post clear and
unambiguous "No smoking" signs in sufficient numbers and locations in common
areas where smoking is prohibited by this chapter or other law. In addition, the
person or persons with legal control over the multiunit residence shall post signs in
sufficient numbers and locations in the multiunit residence to indicate that smoking
is prohibited in all units. The person or persons with legal control over the common
areas shall maintain such signs. The absence of signs shall not be a defense to a
violation of any provision of this chapter. "No smoking" signs are not required
inside or on doorways of units, except for hotels or motels which meet the criteria
listed in California Civil Code Section 1940, subdivision (b)(2).

E. No person with legal control over any nonsmoking area shall permit smoking in the
nonsmoking area, except as provided in Section 8.70.050(A)(6).
(Ord. 2020-489 §2)

§ 8.70.120. Penalties and enforcement.

A. The remedies provided by this chapter are cumulative and in addition to any other
remedies available under this Code, at law, and/or in equity.

B. Each incident of smoking in violation of this chapter is an infraction subject to a
$100.00 fine or otherwise punishable pursuant to this code. Enforcement of this
chapter shall be the responsibility of the Department of Public Safety or designee.
In addition, any peace officer or code enforcement official also may enforce this
chapter.

C. All other violations of this chapter are subject to a civil action brought by the City
punishable by a civil fine not less than $250.00 and not exceeding $1,000.00 per
violation, and each day of violation constitutes a separate offense.

D. Causing, permitting, aiding, abetting, or concealing a violation of any provision of
this chapter shall also constitute a violation of this chapter.

E. Any violation of this chapter is hereby declared to be a public nuisance.

F. In addition to other remedies provided by this chapter or by other law, any violation
of this chapter may be remedied by a civil action brought by the City including, but
not limited to, administrative or judicial nuisance abatement proceedings, civil or
criminal code enforcement proceedings, and suits for injunctive relief.

G. Any person acting for the interests of itself, its members, or the general public
(hereinafter "private enforcer") may bring a civil action in any court of competent
jurisdiction, including small claims court, to enforce this chapter against any person
who has violated this chapter 2 or more times. Upon proof of the violations, a court
shall grant all appropriate relief.

H. Except as otherwise provided, enforcement of this chapter is at the sole discretion
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of the City. Nothing in this chapter shall create a right of action in any person
against the City or its agents to compel public enforcement of this chapter against
private parties.

I.  Notwithstanding other penalties in this chapter, code, or other law, persons under
the age of 21 who smoke in violation of this chapter may only be subject to non-
criminal, non-monetary civil penalties such as tobacco-related education classes,
diversion programs, community services, or another penalty that the City
determines to be appropriate. The City Council will consult with court personnel,
educators, parents, children, the Department of Public Safety, and other interested
parties to determine an appropriate penalty for persons under the age of 21 in the
City. The penalty may be established by ordinance and amended from time to time.

(Ord. 2020-489 §2)
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